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S A M U E L  J .  B R A K E L . AMERICA N INDIA N  TRIBA L COURTS : THE 
COST OF SEPARATE JUSTICE.  Am e r i c a n  B a r F o u n d a t i o n :  
C h i c a g o ,  1 9 7 8 . 1 4 2 p p .  $ 1 0 . 0 0 h a r d c o v e r ,  $ 5 . 0 0 p a p e r . 
Th i s  monog ra ph ( 1 1 1  pages of t ext ) i s  pa r t  of a l a rger  re­
sea rch  endeavo r  be i n g conducted by the Ame r i can  Ba r Founda t i on 
and sanc t i oned by the Amer i can  Ba r As soc i a t i on and the Amer i can  
Ba r Endowmen t ,  among o t he r s . Acco rd i ng to the Ame r i can  Ba r Foun­
da t i on : " I ts m i s s i on i s  to conduct  resea rch that  w i l l  en l a rge 
the unders tand i ng and i mprove t he func t i on i ng of  l aw and l ega l 
i n s t i tu t i ons  ( pp i v ) . "  Th i s  pa rt i cu l a r  proj e c t  wa s i n i t i a t ed to 
i nves t i ga te the cos t  of sepa ra te t r i ba l  j us t i ce .  
Towa rds th i s  end , twe l ve rese rva t i ons were i nves t i ga ted and 
ana l yzed . F i ve res e rva t i ons  had t r i ba l  cou r t s  wh i l e s even d i d  not . 
S tand i ng Rock  (No r t h  and Sou t h  Da kota ) ,  Dev i l s  Lake ( Sou th  Da kota ) ,  
the Un i n tah  and Ou ray U te (Utah ) , B l a ckfeet (Montana)  and the 
Nava j o  Na t i on (Ar i zona and New Mex i co )  represented t he reserva­
t i ons w i th t r i ba l  cou r t s  wh i l e the Creed , Wes tern C he rokee , Osaga 
and Pawnee of Ok l a homa , and Wh i t e Ea r t h  and Leech Lake reserva ­
t i ons o f  M i nnesota and the Ea s tern Ba nd of  Cherokee I nd i ans  
( No r t h  Caro l  i na )  we re the non - t r i ba l  cou rt  rese rva t i ons  v i s i t ed . 
Two ta rge ted reserva t i ons , Red La ke and Ne t t  Lake i n  M i nnesot a , 
refused to pa r t i c i pa te .  
The met hod o f  i nves t i ga t i on i nvo l ved gen e ra l  obse rva t i on s  of 
the func t i on i n g of j us t i ce w i th i n  these t r i bes and compa r i sons 
made be tween those wi th  t r i ba l  cou r t s  and t hose re l y i ng on non­
I nd i a n  adj ud i ca t i on . Approx i ma te l y  a week wa s s pen t a t  each ta rget 
rese rva t i on for these observa t i ons . No fo rma l or  s tanda rd i zed i n­
ves t i ga t i ve techn i que was adm i n i s t e red . Moreove r ,  the i nves t i ga ­
t i on d i d  not d i rec t l y  i nvo l ve any o f  t he maj o r  I nd i an  l ega l o rgan i ­
za t i ons such as  the Na t i ve Ame r i can  R i g h t s  Fund ( NARF ) o r  the 
I n s t i t u t e  for the Deve l opment of I nd i an  Law . 
The a u t ho r  recogn i zed the fact  tha t  i t  wa s d i f f i cu l t  to add ress  
the i s sue of I nd i a n j u s t i ce wi t hout  f i r s t  d i sc u s s i n g the gen e ra l  
cond i t i ons  of rese rva t i on I i fe .  C l ea r l y ,  th i s  i s  the bes t pa r t  of 
the book . Unfortuna te l y ,  th i s  sec t i on comp r i ses l es s  than  ten pe r­
cen t of the text . He re , the i s sue of t r i ba l  sove re i gn ty i s  pre­
sen ted i nc l ud i ng  the i n i t i a l  1 8 3 1  "Cherokee Na t i on v .  Geo rg i a " and 
the 1 932  "Worche s t e r  v.  Geo rg i a "  U .  S .  Sup reme Cou r t  dec i s i ons . 
He fo l l owed t h rough w i th  the Dawes Ac t ( 1 88 7 ) , I nd i an  Reo rga n i za ­
t i on ( 1 9 34 ) and the Term i na t i on Po l i cy o f  t h e  1 950 ' s  ( 1 953 ) . 
Co r respond i n g l y ,  Brake l  i n t roduced the reade r  to t he deve l op­
men t  of t r i ba l  j us t i ce t rac i ng t h i s  phenomenon from the Ma j o r  
C r i mes Ac t o f  1 88 5  to the 1 968 I nd i an  C i v i l R i gh t s  Ac t not i ng ,  
co r rec t l y ,  tha t  t hese ac t i ons  a c t ua l l y  se rved to res t r i c t  t r i ba l  
au tonomy . Bra ke l then re l a ted these i s sues to the deve l opmen t of 
t r i ba l  cou rts  conc l ud i ng : "Perha ps t he mos t s i gn i f i ca n t  fac t a bou t 
the o r i g i n  and deve l opmen t  of  the t r i ba l  cou r t s  i s  that  t hey are  
wh i te Amer i can  c rea t i ons , and qu i te recent ones  at  that  ( pp 9 ) . "  
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Next , the repo r t  p resen ted t he obse rva t i ons mad e  du r i n g t hese 
v i s i ts to the ta rget res e rva t i on s . Th i s  sec t i on comp r i ses the  
bu l k of the text  and takes on a ramb l i ng fa s h i on .  Brake l  men­
t i oned tha t  re I i a b l e s ta t i s t i c s  on I nd i a n  l ega l need s and t he 
qua l i ty of  j us t i ce a re unava i l a b l e bu t ,  accord i ng to the da ta 
ava i l ab l e ,  a h i gh vo l ume of cases hea rd i n  t r i ba l  cou r t s  i nvo l ve 
persona 1 ·offenses , many a 1 coho 1 - re 1 a ted . Even t hen , he  po i n ted 
out t ha t  t hese s ta t i s t i cs usua l l y  represen t po l i ce d i sc re t i on and 
t r i ba l  po l i t i c s .  
The repo r t  ana l yzed t r i ba l  cou r t s  acco rd i n g t o  a n  " i dea l type" 
wh i te mode l . And f rom th i s  i dea l wh i te mode l ,  B ra ke l  con c l uded 
that t r i ba l  cou r t s  a re i n fer i o r  to wh i te-run  sys t ems . He c l a i med 
that t r i ba l  j udges a re unde r t ra i ned w i thou t p rofes s i ona l schoo l i ng 
and , that on most  rese rva t i ons , t h e re a re no t ra i n ed p rosecutors 
o r  defense a t to rneys . Mo reover , j ud ges a re usua l l y  s e l ected by 
the t r i ba l  counc i l  and , therefo re ,  subject  to t r i ba l  po l i t i cs . 
I n  SUrmla ry , Brake l  con'c l uded : " I t  wou l d  be mo re rea l i s t i c  to 
abandon t he sys tem a l together  and to d ea l  w i t h I nd i a n  c i v i l  and  
c r i m i na l  pro b l ems i n  the  regu l a r  cou n ty a n d  s ta te cou r t  sys tems 
(pp 1 03 ) . "  He ba sed t h i s  conc l u s i on u pon c e r ta i n  d i sc l a i me r s , 
notab l y :  ( 1 )  tha t t he re i s  no rea l d i f f e rence be tween I nd i an  and 
wh i te j us t i ce ,  (2)  t ha t  I nd i an s  a re not t rea ted mo re fa i r l y  i n  
I nd i an cou rts  t han they a re i n  wh i te cou'r t s , 0 )  that  t r i ba l  cou r t s  
d o  not offer a mo re i n fo rma l a n d  i nd i v i dua l i zed j u s t i ce ,  a n d  ( 4 )  
that I nd i an cou r t s  d o  n o t  fac i l  i ta t e  I nd i a n  c u l t u re . 
Bes i des , Brake l  wen t on to ma ke c e r ta i n  subjec t i ve j ud gemen t s  
re l evant  to t r i ba l  j udges : " I n  add i t i on to be i ng p rofes s i ona l l y 
i nadequa te , the t r i ba l  j ud ges  a re po l i t i ca l l y  and  soc i a l l y  i n secu re  
(pp 95) . " Abou t the  t r i ba l  cou r t  sys tem i t s e l f ,  he s ta ted : "The 
present pe rfo rmance of the t r i ba l  cou r t s  can ha rd l y  be  sa i d  to i n­
d i ca te the v i ta l  i ty of I nd i a n  t r i ba l  c u l t u re . Te rm i na t i ng t he i r  
ope ra t i on does not mea n  the end of  I nd i a n  c u l t u re , rea l i s t i ca l l y  
def i ned . F i na l l y ,  i n  con t ra s t  w i t h t r i ba l  l eaders  o r  s pokesmen , 
the ave rage reserva t i on res i de n t  has 1 i t t l e  i n t e re s t  i n  see i n g t he 
t r i ba l  cou r t  sys tem ma i n ta i ned o r  expanded ( pp 1 00 ) . "  
The bas i c  f l aw i n  B ra ke l ' s  a rgumen t i s  h i s  a s sump t i on that  
non- I nd i an  cou rts  and  c i v i l and c r i m i na l  adj ud i ca t i on operate 
accord i ng to t he i r  i dea l mandate  w i t hout  the  p rob l ems of  se l f  - o r  
po l i t i ca l  i n teres t .  Another  maj o r  m i sconce p t i on was h i s  con ten­
t i on that t r i ba l  cou r t s  a re wh i te Ame r i can c rea t i on s  and a l ways 
have been . Th i s  i s  an es pec i a l l y  dangerous a s sump t i on s i nce the 
autho r ,  l i ke many others , expand t h i s  prem i se by c l a i m i n g t ha t  
I nd i ans do not ma i n ta i n  the  same qua l i ty o f  wh i te j us t i ce a s  do 
wh i tes themse l ves . 
Brake l ' s  i gnorance of  t rad i t i ona l I nd i an  cou r t s  i s  unfortunate  
s i nce much ha s been wr i t ten on t h i s  s u bj ec t .  Priests and WapPieps3 
by Gea r i ng ,  and A Law of Blood3 by Re i d ,  a re but  two we l l documen ted 
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manusc r i pts  on a bor i g i na l  j ust i ce p r i o r  to wh i te con tac t .  Nume rous 
other  sources dep i c t  the cus toma ry j us t i ce of P l a i n s and other  
t r i bes a s  we l l .  
F i na l l y ,  Brake l  ' s  ethnocen t r i sm obv i ou s l y  b l  i nds  h i m  to cer­
ta i n  rea l i t i es concern i ng l oca l wh i te cou rts  l ocated nea r rese r ­
va t i ons . An t i - I nd i an  b i a ses a re qu i te ev i den t i n  a l l t h e  a reas 
ana l yzed fo r th i s  repo r t . Perhaps the Ame r i can  Ba r Founda t i on and 
the Ame r i can  Ba r Assoc i a t i on s hou l d  fam i l i a r i ze themse l ves w i th 
some of the Na t i ve Ame r i can  l ega l and c r i m i na l  j us t i ce agenc i es and  
organ i za t i ons and the i r  s tud i es to get  a more rea l i s t i c  p i c t u re of  
wha t  " I nd i an  j us t i ce" en ta i l s  and wha t s teps need to be ta ken to  
i mp rove l ega l - se rv i ce de l i ve ry to  these peop l e .  C l ea r l y ,  i t  i s  
not enough fo r the wh i te-dom i na ted Ame r i ca n  l ega l commun i ty to 
me re l y  d i s m i ss  I nd i an cou rts  as  i n fer i o r  to wh i te cou r t s  and then 
suggest tha t they be d i sman t l ed .  
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I t  wa s Geo rge O rwe l I who saw , more  c l ea r l y  t han  mos t ,  tha t 
"newspeak" wa s often used by government and pu b l  i c  i ns t i tut i on s  
i n  commun i ca t i ng w i t h the i r  pub l i c .  H e  wa rned tha t suc h j a rgon 
wou l d  sepa ra t e  government  f rom the governed . 
I n  Gera l d  V i zenor ' s  b r i l l  i an t ,  humorous , sad and b i t i n g s e r i es 
of v i gnettes on I nd i an  I i fe i n  ma i ns t ream Ame r i ca co l l ec ted to­
gether i n  Wordarrows , we see O rwe l I ' s  concerns  made man i fest . For 
nowhere , i t  seems , does "news pea k" or  "bu reauc ra tese" f l ou r i s h  so 
we I I as between non - I nd i an  publ i c  s e rv i ce p rofes s i ona l s  i n  pub l  i c  
i ns t i t u t i ons  and the I nd i ans  whom they a re h i red to se rve . Even 
when the re i s  good w i l l  and a genu i n e  effort  to reach  out to the 
commun i ty ,  non- I nd i an  pu b l  i c  serv i ce p rofes s i ona l s do not seem to 
be a b l e  to commun i ca t e  we l l  w i t h the i r  I nd i an  commun i t i es .  I f  
good w i l l  does not ex i s t ,  the non- I nd i an pu b l  i c  se rv i ce p rofes­
s i ona l s  seem to take offense a t  j us t  abou t eve ryth i ng I nd i ans  say 
o r  do , and compound the p rob l em by re t rea t i ng beh i nd a smokesc reen 
of the i r  own s pec i a l  j a rgon to avo i d  rea l i ssues . Th i s  use of 
j a rgon d i senfranch i ses I nd i an s  and f u r ther  i nc reases the soc i a l  
d i s tance and perce i ved status  d i ffe rences be tween I nd i an  and non­
I nd i a n .  An I nd i an pe rson ' s  c u l t u ra l backg round and I i fe expe r ­
i ences have n o t  prepa red h i m/her fo r decod i n g  j a rgon . A pe r petua l 
cyc l e  of a l  i ena t i on i s  thus fo rmed and ma i n ta i ned between pub l i c  
serv i ce i n st i tu t i on s  and the I n d i a ns  they serve . 
